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DIGEST: 
1. Army d i s p u t e s  e n t i t l e m e n t  of 

r e c r u i t i n g  s p e c i a l i s t s  t o  re t ro-  
a c t i v e  o v e r t i m e  payments  under  
F a i r  Labor  S t a n d a r d s  A c t  ( F L S A ) .  
Where employees  were c o n s i d e r e d  
exempt by agency  i n  1 9 7 4  b u t  
O f f i c e  o f  P e r s o n n e l  Management 
r u l e d  o t h e r w i s e  i n  1 9 7 9 ,  
employees  a r e  e n t i t l e d  t o  o v e r -  
t ime pay  r e t r o a c t i v e  to  1974 ,  
s u b j e c t  t o  t h e  6-year  s t a t u t e  o f  
l i m i t a t i o n s .  T h e  s t a t u t e  of 
l i m i t a t i o n s  is tol led o n l y  by 
f i l i n g  c l a i m s  i n  t h i s  O f f i c e .  

2 .  A r m y  q u e s t i o n s  s u f f i c i e n c y  o f  
e v i d e n c e  t o  s u p p o r t  r e t r o a c t i v e  
c l a i m s  of o v e r t i m e  u n d e r  FLSA. I n  
t h e  a b s e n c e  o f  o f f i c i a l  records,  
employee m u s t  s h o w  a m u n t  and 
e x t e n t  of o v e r t i m e  by r e a s o n a b l e  
i n f e r e n c e .  O n c e  employee h a s  met 
t h e  burden  o f  p r o o f ,  t h e  burden  
shifts t o  t h e  agency  to  r e b u t  t h e  
e v i d e n c e .  

T h e  issues i n  t h i s  dec is ion  i n v o l v e  t h e  e n t i t l e -  
ment o f  17  c i v i l i a n  employees  o f  t h e  Army t o  re t ro-  
a c t i v e  payments  f o r  o v e r t i m e  under  t h e  F a i r  Labor  
S t a n d a r d s  A c t  ( F L S A ) .  We h o l d  t h a t  t5e  employees  a r e  
e n t i t l e d  t o  r e t r o a c t i v e  p a y r e n t s  based  o n  a d e t e r r c i -  
n a t i o n  by t h e  O f f i c e  ~f Personnel Management over- '  
r u l i n g  t h e  agency  on t h e i r  exempt ion  u n d e r  t h e  FLSA. 
These  c l a i m s  a r e  s u b j e c t  to  a 6-year  s t a t u t e  o f  
l i m i t a t i o n s  a n d ,  i n  t h e  a b s e n c e  of o f f i c i a l  r e c o r d s ,  
t h e s e  c l a i m s  m u s t  be s u p p o r t e d  by s c b s t a n t l a l  
e v i d e n c e  a s  p r o v i d e d  by t h e  e n p l o y e e s ,  s u b j e c t  to  
r e b u t t a l  by t h e  agency .  
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BACKGROUND 

T h i s  d e c i s i o n  is  i n  r e s p o h s e  to  a request f rom 
Major P.  R. B e r g e r o n ,  F inance  and Account ing O f f i c e r ,  
H e a d q u a r t e r s  F o r t  Devens,  Department  o f  t h e  Army. 
The request  concerns t h e  c l a i m s  of 1 7  r e c r u i t i n g  
s p e c i a l i s t s  f o r  r e t r o a c t i v e  o v e r t i m  pay u n d e r  tne 
FLSA. 

I n  August  1974,  t h e  Army de te rmined  t h a t  t h e  
c i v i l i a n  p o s i t i o n  o f  U.S. Army Reserve  R e c r u i t i n g  
S p e c i a l i s t ,  GS-301-7 (DA-1502), was exempt from 
cove rage  under  t h e  FLSA. However, f o l l o w i n g  a p p e a l s  
by s e v e r a l  employees ,  t h e  B o s t o n  Regional  O f f i c e ,  
O f f i c e  o f  P e r s o n n e l  Management ( O P M ) ,  r u l e d  i n  1979 
and 1980 t h a t  t h i s  p o s i t i o n  was n o t  exempt u n d e r  t h e  
a d m i n i s t r a t i v e  e x e r p t i o n  c r i t e r i a  o f  t h e  FLSA and 
t h a t  a f f e c t e d  employees were e n t i t l e d  t o  o v e r t i m e  
payments u n d e r  t h e  FLSA r e t r o a c t i v e  t o  May 1, 1974,  
t h e  e f f e c t i v e  d a t e  of cove rage  of F e d e r a l  employees 
by the FLSA. 

T h e  A r m y  s t a t e s  t h a t  t h e  Government s h o u l d  not 
he l i a b l e  for  r e t r o a c t i v e  d e t e r m i n a t i o n s  s u c h  a s  
in t h i s  c a s e .  F u r t h e r m r e ,  t h e  Army q u e s t i o n s  t h e  
c l a i m s  s u b m i t t e d  by t h e  17 employees s ince compen- 
s a t o r y  time was i n f o r m a l l y  used ,  p a r t i c u l a r l y  i n  l i e u  
of s i c k  l e a v e ,  and there  a r e  n o  r e c o r d s  o f  compensa- 
t o r y  t i m e  b e i n g  g r a n t e d  or used .  F i n a l l y ,  t h e  A r m y  
ques t ions  wbat  would  be c o n s i d e r e d  a d e q u a t e  documen- 
t a t i o n  t o  s u p p o r t  t h e  o v e r t i m e  c l a i m s .  

DISCUSSION 

F e d e r a l  employees f i r s t  became cove red  by the 
r e q u i r e m e n t s  o f  t h e  FLSA e f f e c t i v e  May 1, 1974.  
See 29 U.S.C. S S  2 0 1  -- e t  seg. ( 1 9 7 6 ) .  U n d e r  t h e  
p r o v i s i o n s  o f  29 U.S.C. S 2 0 4 ( f ) ,  OPM is r e s p o n s i b l e  
f o r  a d m i n i s t e r i n g  t h e  FLSA w i t h  r e s p e c t  t o  F e d e r a l  
employees ,  and t h e  i n i t i a l  "exempt/nonexempt" 
g u i d a n c e  was c o n t a i n e d  i n  F e d e r a l  P e r s o n n e l  Manua.1 
(FPM) Let ter  551-1, May 15 ,  1974. T h e  c h a r a c t e r i s -  
t i c s  o f  an " a d m i n i s t r a t i v e  o c c u p a t i o n "  exemption 
were set  f o r t h  a s  w e l l  a s  a l i s t  o f  p o s i t i o n s  w h i c h  
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normally w o u l d  be exempt. T h e  pos i t i on  of R e c r u i t i n g  
S p e c i a l i s t ,  GS-301, was n o t  l i s t e d  a s  exempt f r o m  
coverage u n d e r  t h e  FLSA. 

F u r t h e r  e x e m p t i o n  g u i d a n c e  was se t  f o r t h  i n  FPM 
L e t t e r  5 5 1 - 7 ,  J u l y  7 ,  1 9 7 5 ,  b u t  t h e r e  was no refer- 
ence t o  t h e  job  ser ies  o r  p o s i t i o n  i n  q u e s t i o n  h e r e .  
T h u s ,  w e  a r e  faced w i t h  a d e c i s i o n  by OPM re t ro-  
a c t i v e l y  o v e r r u l i n g  a n  a g e n c y  d e t e r m i n a t i o n  t h a t  t h e  
p o s i t i o n  was e x e m p t  from c o v e r a g e  u n d e r  t h e  FLSA. 

c 

O u r  d e c i s i o n s  h a v e  h e l d  t h a t  a d e t e r m i n a t i o n  of 
coverage by OPM is  r e t r o a c t i v e l y  e f f e c t i v e  a s  l o n g  a s  
t h e  p o s i t i o n  h a s  n o t  p r e v i o u s l y  b e e n  l i s t e d  a s  e x e m p t  
u n d e r  p u b l i s h e d  OPM g u i d e l i n e s .  P o w e r  S y s t e m s  
D i s p a t c h e r s ,  B-198717 ,  December 2 1 ,  1 9 8 1 ,  6 1  Comp. 
Gen.  1 5 2 ,  a n d  E l e c t r o n i c  M a i n t e n a n c e  T e c h n i c i a n s ,  
B-200112 ,  D e c e r r b e r b e r s ,  - 
B - 1 6 3 4 5 0 . 1 2 ,  September 2 0 ,  1 9 7 8 .  T h e r e f o r e ,  t h e s e  1 7  
r e c r u i t i n g  s p e c i a l i s t s  a r e  e n t i t l e d  t o  p a y m e n t s  of 
o v e r t i m e  u n d e r  t h e  FLSA r e t roac t ive  t o  May 1, 1 9 7 4 ,  
b u t  s u b j e c t  t o  t h e i r  p r o d u c i n g  s u f f i c i e n t  proof of 
t h e i r  c l a i m s  a n d  s u b j e c t  t o  t h e  s t a t u t e  of 
1 i m i  t a  t i o n  s . 

A s  w e  s t a t e d  i n  E l e c t r o n i c  M a i n t e n a n c e  
T e c h n i c i a n s ,  a l l  c l a i m s  for r e t r o a c t i v e  FLSA p a y m e n t s  
a r e  s u b j e c t  t o  t h e  6 - y e a r  s t a t u t e  of l i m i t a t i o n s  c o n -  
t a i n e d  i n  31  U.S.C. § 7 1 a .  T h e  6 - y e a r  period r u n s  
u n t i l  a c l a i m  h a s  b e e n  f i l e d  w i t h  o u r  O f f i c e .  F i l i n g  
a c l a i m  w i t h  t h e  e m p l o y i n g  a g e n c y  or OPM does n o t  
t o l l  t h e  s t a t u t e  o f  l i m i t a t i o n s .  

A r e v i e w  of o u r  records i n d i c a t e s  t h a t  many of 
t h e  1 7  employees f i l e d  t h e i r  c l a i m s  w i t h  o u r  O f f i c e  
for r e c o r d i n g  i n  1 9 8 0  a n d  1 9 8 1 .  T h e  c l a i m s  of t h o s e  
employees who d i d  n o t  f i l e  p r e v i o u s l y  were recorded 
on t h e  d a t e  t h e  A r m y  r e q u e s t  a n d  t h e  17 c l a i m s  were 
r e c e i v e d  i n  o u r  O f f i c e  ( J u l y  1 2 ,  1 9 8 2 ) .  T h e  e n t i t l e -  
m e n t  of t h e s e  1 7  e m p l o y e e s  is  l i m i t e d  t o  6 y e a r s  
pr ior  t o  t h e  d a t e  l i s t e d :  
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J o n  C l i f f o r d  
A r t h u r  J. D e  F i l i p p o  
George  A .  Douglas  
H a r r y  E. Doug las  
J o s e p h  D. D u a r t e  
Raymond J. F a u n t ,  S r .  
P e t e r  J. G a i l i s  
Doris L. Hamel 
James R. Kane 
P a u l a  Lane 
Gary L. L e  Bouef 
Edward F. Ilc Greevy  
Donald F. Noynihan 
James T. P a t u l a k  
R i c h a r d  F. S c h e l f h a u d t  -- 
L e o  A .  T h i b e a u l t  -- 
V i n c e n t  J. V i v a r d o  -- 
W i t h  r e g a r d  t o  t h e  s t a n d a r d  

J u l y  1 2 ,  1982  
J a n u a r y  5, 1 9 8 1  
J a n u a r y  1 4 ,  1 9 8 1  
December 22,  1980 
J u l y  1 2 ,  1982  
December 1 8 ,  1980  
December 1 2 ,  1980 
J u l y  1 2 ,  1982 
December 31 ,  1980 
December 31 ,  1980  
December 1 8 ,  1980 
December 31,  1980 
J u l y  1 2 ,  1982  
J u l y  1 2 ,  1982  
J u l y  1 2 ,  1952 
O c t o b e r  1, 1980 
December 1 6 ,  1980 

o f  p r o o f  n e c e s s a r y  
to  s u b s t a n t i a t e  a claim u n d e r  t h e  FLSA, o u r  d e c i s i o n s  
impose a s p e c i a l  b u r d e n  on  t h e  a g e n c i e s .  I n i t i a l l y ,  
t h e  employee  m u s t  p r o v e  t h a t  h e  h a s  worked t h e  o v e r -  
t i m e  w i t h  s u f f i c i e n t  e v i d e n c e  t o  show t h e  amount  and 
e x t e n t  o f  h i s  work a s  a mat te r  o f  j u s t  and  r e a s o n a b l e  
i n f e r e n c e .  C h r i s t i n e  D. T a l i a f e r r o ,  B-199783, 
!.larch 9 ,  1981.  A t  t h a t  p o i n t ,  t h e  b u r d e n  of proof 
s h i f t s  t o  t h e  e m p l o y i n g  a g e n c y  t o  show t h e  e x a c t  
amount  o f  o v e r t i m e  worked o r  t o  r e b u t  t h e  employee's 
e v i d e n c e .  C i v i l i a n  l l u r s e s ,  B-200354,  December 31, 
1 9 8 1 ,  6 1  Comp.  Gen. 174 .  

Thus ,  t h e  a g e n c y  c a n n o t  d e n y  t h e  o v e r t i m e  c la ims 
on t h e  b a s i s  o f  i n c o m p l e t e  o r  u n a v a i l a b l e  r e c o r d s .  
The FLSA r e q u i r e s  e m p l o y e r s  t o  "make, k e e p  and  
p r e s e r v e  a l l  r e c o r d s  o f  t h e  wages ,  h o u r s  and  o t h e r  
c o n d i t i o n s  and  pract ices  o f  employment ."  29 U.S.C. 
S 2 1 1 ( c )  ( 1 9 7 6 ) .  Where t h e  a g e n c y  h a s  f a i l e d  t o  k e e p  
r e c o r d s ,  i t  m u s t  e i t h e r  r e b u t  t h e  e m p l o y e e ' s  e v i d e n c e  
by o t h e r  means o r  p a y  t h e  claims. 

The amount  of e v i d e n c e  s u b m i t t e d  t o  s u b s t a n t i a t e  
t h e s e  c la ims  v a r i e s  g r e a t l y  among t h e  17  employees .  
F o r  e x a m p l e ,  Ms. Lane h a s  s u b m i t t e d  a d a i l y  c a l e n d a r  
l i s t i r i g  t h e  number o f  o v e r t i m e  h o u r s  e a c h  d a y  f rom 
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1974 to 1979 and l e t t e r s  from h e r  s u p e r v i s o r s  
a t t e s t i n g  t o  t h e  f a c t  t h a t  s h e  worked 4 h o u r s  o f  
o v e r t i m e  p e r  day  and 60 o r  s o , h o u r s  p e r  pay p e r i o d .  
Messrs. George A .  Douglas ,  Harry  E.  Douglas ,  
Raymnd J .  F a u n t ,  and V i n c e n t  J .  Vivardo  have l i s t e d  
t h e  d r i l l s  and f a i r s  or s h o w s  a t t e n d e d  w i t h  d a t e s  and 
nunher  o f  o v e r t i m e  h o u r s  l i s t e d  f o r  each  se s s ion .  
Assuming t h a t  t h e s e  f o u r  employees can s u b s t a n t i a t e  
t h e i r  a t t e n d a n c e  a t  s u c h  programs th rough  t h e i r  
formr s u p e r v i s o r s ,  w e  b e l i e v e  t h e s e  f o u r  employees 
and Ms. Lane have m e t  t h e i r  burden o f  p r o o f ,  and t h e  
burden  n o w  s h i f t s  t o  t h e  agency t o  l i m i t  o r  r e b u t  
t h e s e  c l a i m s .  S i m i l a r  e v i d e n c e  s h o u l d  be s o u g h t  f rom 
t h e  o t h e r  12 employees i n  q u e s t i o n  h e r e .  

Many o f  t h e  r e c r u i t i n g  s p e c i a l i s t s  were p a i d  
n i g h t  d i f f e r e n t i a l  pay from 1977 t o  1979 f o r ,  what 
was a d m i t t e d  by one s u p e r v i s o r ,  compensa t ion  i n  
l i e u  of o v e r t i m e .  Most o f  t h e  employees w h o  
r e c e i v e d  payment o f  n i g h t  d i f f e r e n t i a l  n o w  w i s h  t o  
r e c h a r a c t e r i z e  t h e i r  c l a i m s  and c l a i m  o v e r t i m e  
i n s t e a d .  

Where n o n e x e m p t  employees work mre t h a n  40  
h o u r s  i n  a workweek, t h e  excess h o u r s  m u s t  be p a i d  a t  
a r a t e  n o t  less t h a n  1-1/2 times t h e  r e g u l a r  r a t e .  
29 U.S.C. S 207(a)(l) (1976). T h e  e n t i t l e m e n t  o f  
t h e s e  employees t o  o v e r t i m e  under  t h e  FLSA f o r  t h e  
period t h e y  r e c e i v e d  n i g h t  d i f f e r e n t i a l  payments  
w o u l d  depend on w h e t h e r  t h e y  worked mre t h a n  4 0  
h o u r s  d u r i n g  a workweek i n  w h i c h  t h e y  were p a i d  n i g h t  
d i f f e r e n t i a l .  See  FPM Letter 551-1, At tachment  5 .  
F o r  example ,  w e  note t h a t ,  f o r  many employees ,  t h e i r  
t o u r s  o f  d u t y  s h i f t e d  from 0730-1600 t o  1300-2200 on 
those d a y s  t h e y  were p a i d  n i g h t  d i f f e r e n t i a l .  
In computing t h e s e  c l a i m s ,  the agency w i l l  have t o  
compare e n t i t l e m e n t  u n d e r  t i t l e  5 ,  Uni ted  S t a t e s  
Code, and under  t h e  FLSA i n  o r d e r  t o  g i v e  t h e  
employees  t h e  g r e a t e r  b e n e f i t .  See  54 Comp. Gen.  371 
(1974). 
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Accordingly, t h e  A r m y  should c o m p u t e  and se t t l e  
‘ t h e s e  c l a i m s  c o n s i s t e n t  w i t h  t h e  above discussion. 

t 

Co mptro 1 leu G d n e  r a  1 
of t h e  United S t a t e s  
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